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Richard CONSTANS, ct ;3!4.

v,
CHOCTAW TRANSPORT, INC,, ot al.
James PEAR,

v
CHOCTAW TRANSPORT, INC., at al,
Nos. 97-CA-0863, 97-CA-0854,

Court of Appaal of Louisiana,
Fourth Clreuit.

Deu. 23, 1997,

Appeul from the Civil District Court, for the Purlsh of Otleans NOS. 94- 13268 e/w 94-13268, Division "M";
Honeruble Ronsld J. Sholes, Judgs, i :

Kathleen E. Simon, Simon and Ress, Covington, for Appellant,

Charles A. Bogga, Bdwerd A, Rodeigus, Jr., Boggy, Loshn & Rodrigus, New Orlears, for Appallents.
James R.E. Lemz, Deunna I, Hamilton, Lamz & Associsies, Slidell, for Appal!ant,

Before BYRNES, LOBRANO and JONES, II.

BYRNES, Tudge.

“1 On August 31, 1993 an 18.wheeler trastor trafler operated by Roosevels Samusls was involved I & collislon
with & Mazda 626 passenger vehicls driven by the plaintif?, James Pear, Pear had tives guest passengere: Puirick
Neale, Rlehard Constans and Stephen Thonipson, Pear and his passengers were injurod, The guest passengar
and thelr spouses (herelnafter raferred to simply as “the guest passengers”) susd [EN1] Choctaw Transport, Ino.,
Debose Trucking Company, Ine,, Roosevelt C. Samuely and the Northern Assurance Company of Americs.
[FN2] It was stipulsted {n the courss of the trial thats "Roosevait Sumuels was driving tha tractor in the course

of hle employment with Debose and In the course of Chovtaw's business with Debose pursuam (o the lesse
agreement, " [FN3]

&lso numed snd served as & defendant in the sult brought by the guest passengers was Allstate Insurance
Company e the lisbility insurer of James Pear, [FN4] No silegations of negligense or fault were mads by the
guest passangers egainst James Pear, individually, who wes neitber named in nor sarved with the original petition
fled by the gusst passengars. Ths trucking compeny interests filed an answer (o the guesi passengers In the

Constans cuge und asserted an Alternative CrosyClaim neming 88 defendants James Pear and Allstato Insurance
Company, : '

* Jamas Four flled 4 claim against the trucking company interests. Pear's case was consolidated with the varljer
filed Constans case, Shortly before the May 20, 1995 telal date the trusking company iuterasts agroed o voitle
with the guest passengers. Consequeatly, the comrmencement of the trial was then postponed. The trucking
company interests agreed to the following settlsment:

Richard and Debarat Constans  $45,000.00
Stephen and Margaret Thompson  $210,000.00 _—
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he wag forced to rely on the deposition testimony of the two eyewiiness drivers of following vehicles, Messers.
Dufour and Hutten, Mr, Hutten's testimony does not support that conclusion, and although My, Dart interpreted
Mr. Dufout's testimony as stating that the atcident ovcurred when the truck changed lanes, Mr, Dufour's precise
deposition testimony way:
No, Hre I soid, the firat thme 1 notived something was wrong was when 1 seen the trailer lights coma on and
then you know, he wad in the left lane and it looked ke he was moving to the right,

This wus o reference to the tractor tealler brake lights coming on at the moment of Impect, which, secording o
this testimony quoted from Mr, Dufour ocourred while the truck was In the feft lane. Mr. Dart hedged his
testimany by suggesting that Roosevels Samuels said that his front right wheels might have gotien near the line.
Esgentlally, Mr. Dart's reconstruction i no batier than My, Dufour's testimony which was not supportive ut (he
time he was deposed and was inconoluslve and inoonsistent at the time of trinl,  As the jury evidenlly was
unconvinced by Mr. Dufour's version of the aceldent, is it any wondar that they rejected tha accident theory of
the expert which wag based on Mr, Dufour's testimony?

Mr, Clayton Danlol, Choctaw's squipment maneger testifled that the rear tire on the driver's side of the tructor
fralier bad u scrupa on it and the chassls an that side had some fresh scratches on it

Philip Nolan, safety director at Chostaw testifled that: “The only sign of contact that 1 could find on the tractor
wus the oft rear pull wheel, which ls the driver's sids.*

Although Allstate and James Pear contend that there Is no evidence thet James Pear caused the aceident, neither
suggest that the sccident occurred through the fault of & phantom driver, roed condltions, weather conditlons, ov
faully vehicle equlpment or design, The jury could only conclude that the accident was caused hy either the
truck or the Mazds, or that both contributed to the accident in some propottion. No one contends that there was
urt outside thitd cause. Therefore, not only is the jury entltled to rely on evidence that the Mazda (Jamas Past) is
at fault, it is aleo entitled to rely on evidenes that the truck (Roosavelt Samuels) 1s not at fault, from which the

jury may then draw ths reasonable infsrence that to whatever axtent Mr, Ssmuels {y not at fault, whethsr in
whole or in part, Mr, Posr must be.

Accordingly, wo find no manifest ercor in the jury finding that James Peur was solely at fault in cousing this
scoident.

IV. THE TRUCKING COMPANY INTERESTS' ANIMATED VIDEOTAPE

Allstate compluing that the trlal court erred in allowing tha trucking intsrests to introduce a videotape recrestion
of the sceident which admittedly did not conform to the laws of physios or mathematics. In effect the viduotupe
was 4 series of dingrams glven the effect of animation by being played sequentially in rapld sucovssion. The
video wug designed to illustrate the oplnlon of the trucking company interests' expert ou aceident reconstruction
on the placoment of the vehicles during the course of the accidant, The expert sxplainad that the tape wis an
animatlon not & simulation and was not done in re4l tims, Effactively, the animation was no different than f the
export hud created o series of many diagrems and axplatned that, "First the vehicles were here, then they were
here, and finally, here," The creation of the video and its limitationy ware explained in great defail under cross-
examingtion for the benefit of the jury, It was made completely clear that this computer anlmation was not the
rasult of computer caloulations recreating the aceident, but wag instead & sories of pictures illustrating the oginion
of the expert rather than having him draw hs own diagrarma to illustrate his polnts. Tt put it another way, it was
made sbundantly clear to the Jury ihat the video did not represent computer support and confirmation of the
expert's oplnfon, but was merely & means of illustrating the opinion of the expert, The animation wag more of a
tabor saving davice than anything else. In essence, it saved the sxpert the trouble of drawing his own dingrotns
by hand. Tt was clearly explaified to the jury that the vehicles wers shown in the anlmatlon at locations specified
by the expert just &3 if he had drawn them in arbitrarily, rather than necessarily being shown whees the laws of
physical science would indlcate that they shauld be. The jury was slso Informed that the animatos wis not done

Copr. ® West 1998 Na Claim to Orig, U.8, Govt. Works



$lip Copy Page 13
(Cito amr 1997 WL 790514, #16 (La.App, 4 Cir)

in regl time,

®17 The animation was done to scaje and therefore does not represent & physicsl distordon of the accident
location that might bs unduly prefudicial, It was made clear to the jury that the videotape reenaciment of the
aceldent was only es good as the expert opinjon Which it was designed 1o iliustrate.

In Pino v. Gauthler, 633 S0.2d 838 (La,App. 1 Cir.1993), writ den. 94 0243 (La.3/18/94); 634 80.2d 858
the court sugtained the exclusion of # videotape of ar automobile &ccident, But the videotape in Pino wus a
computer simulation, not a computer andmation. In the instant case the export took great paing i explain that in
a computer simulation the computer uses software theorstically applying the laws of physics In an altemp ©
realigtionlly recreate the sccident. In & simulation the computer functions in & sanss ay en expert fiself, rendering
its own opinlon based on intetnal caleulations of how the acolder would have oceurred, A court might feel that
a juty of laypsrsons wauld be unduly impressed, Influsnced, and Intimidated by 2 computer simulation, The
anlmation in this case j¢ not clothed In the exaggersied aura of computer Infaliibility (much like the emperor’s
new ciothws), an aurs that fails to teke Into ncoount not only the well known compuier adage, "gerbage in,
garbage out," but also may fall 1o take into account the Hmitations and deficiencies of the simulation software,
which would involve an analygis pethaps best avoided by jurles where possfble. It wad admitted at the cutset that
the emperor, in thiy cage the emperor belng the videotape animiation, had no clothes. There was no attempt
represant the aniicarion to be mnything more than it wag, It was very brief and was unlikely to have ssyumed an
exaggerated or disproportionate prominence in the minds of the jury. The use of (he videntaps animation was not
unduly prejudicial, The decision to allow it uss did not constitute an ebuse of the trial court’s discretion.

Ths admission of a videotaps s largely within the discretion of the trial judge. LaFleur v, John Deere Co., 481
S0.2d 624, 632 (La.1986); U.3, Fldellty and Quarangy Co. v, Hi-Towsr Conerste Pumping Service, Inc,, 574
80.2d 424, 438 (La.App. 2 Cir.), writ dended, 578 S0.2d 136, 137 (La.1991), Datarmination of the admisaibility

into ovidence of videotapes must be done on & case by case basis depanding on the individunl facts and
clrcumstances of each cage.

In Malbrough v. Wallace, 594 Bo.2d 428 (Le.App. 1 Cirl1991), writ den. 596 $0.2d 196 (Le.3952). the
appeliate court sustained the trial court refusel to admit a videotape into evidence, However, the vidsotape in
that case bears no relationghip to the videotaps in the instent cage. The videotaps in Malbrough was 55 minutes
long, was found to be repetitive and of vary litle prebative velue, In sffect, lts worth was far exceeded by its
longth and it could be expectsd, therefors, 1o essume a promirence in the minds of the jury greatly
disproportionate to its probative value, which is snother way of saying thet its sdmisslon would have been
prejudicial.  As the Malbrough court noted where the only proper question o be addressed was the existense of
plaimift's rupeursd digks:
#18 Much of the material shown on ths videotape, such as the cutting of plaintiff's fut, the smoke rising from
her ruscles aa they were cauterized, end the removal of gory pecking materfal from the wound, served Ao
purpase other than to inflame and prejudics the jury, Hed the videotape been vestricted to only the portion
showing the abnormal disks, our opinion might ba different. (Emphasls added.]

Malbrough, 594 80.2d at 432,
V. SPOLIATION OF EVIDENCE AND THE MISSING BUMPER.

Allerate sgsarty that it wss error for the trial court to refuse Allgiate’s requast to instrict the jury oo the adverse
presumption rule on spoliation of evidance in connection with Chootaw's discarding of the bumper of the 18-
wheeler. The truck was photographed extensively and investigated in the weeks following the eccidont. Allsiate
complaing that the bumper photographs should have been clesper and more closesup. Although the photographs
might have been bettar, they are more than sdequate 10 darmanatrate that the rucking intetests were not trying (o
hide the bumper, During this pevicd of tims nelther Allstate nor Mr, Pear made any sttempt to examine the
truck or the burmper, My, Debose testified that the bumper was chudysd someatime batwoen October of 1995 and
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